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These parties were divorced by judgnent entered

Novenber 17, 1989. 1In 1996, they filed conpeting pl eadi ngs
seeki ng various post-divorce relief. The trial court, follow ng
a hearing on April 15, 1997, granted a portion of the requested
relief in an order entered Cctober 6, 1997. Being dissatisfied
with the trial court’s order, Kathleen Ruth Ml oney Pertew
(“Wfe”) appeals, raising several issues. |In order to reach
these issues, it is necessary to review, in sone detail, the

pertinent procedural history of this case.

I. Procedural History

A. The D vorce

The divorce judgnment awards Wfe custody of the
parties’ mnor children, Karim Mboayed Pertew (DOB: Cctober 15,
1980) and Tarek Ahnmed Pertew (DOB: February 15, 1982). It
directs that the jointly-owned nmarital residence be sold.? Wfe
and the children were awarded the exclusive use of the subject
property pending the sale.? Ahnmed Mayed Pertew (“Husband”) was
awar ded “the three Raytheon accounts known as the Raytheon
Savi ngs and | nvestnent Account, the Raytheon Share account and
the Raytheon Single Life Pension Annuity account.” The trial
court made ot her decrees pertaining to the parties’ marital
property, none of which are relevant to the issues on this

appeal .

The judgnment does not dispose of any anticipated net proceeds because
the court found “that there is no equity in [the] residence.” |In fact, the
court directed that if the sales proceeds were insufficient to pay in full the
l'i ens agai nst the property, any deficiency would be Husband’s obligation

’The trial court directed that if the house was not sold prior to

December 18, 1989, the court would “make a determ nation of what is
appropriate, i.e., judicial sale and/or a further listing with a realtor.”
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The trial court established Husband s support
obl i gati ons pending the sale of the residence. The court further

addressed these obligations as follows:

After the residence is sold beginning the
first of the nonth next foll ow ng the sale of
the residence, the husband shall pay to the
wi fe $500. 00 alinmony per nonth for five
years. Thereafter, based upon the guidelines
for Tennessee, finding the net incone of the
count er-def endant to be $3,542.00 and
subtracting therefromthe $500.00 alinony and
applying the guidelines to those tables, he
shall pay as child support for two children
$973.40. This shall be paid nonthly and
shall be paid at the first of each nonth

begi nning on the first nonth next follow ng
the closing of the sale of the residence.
After five years, unless a substantial change
of circunstances has caused the sane to be
revi ewed otherwi se, the court shall review
the child support to determ ne that the sane
is in accord with the guidelines for support
and in force and effect after five years.?

Husband was directed to “continue full hospitalization
and nedi cal and dental coverage as [had] been in force and effect
for [Wfe] and [the] children [prior to the divorce] for three
years for [Wfe] and...for the children throughout his obligation
of support.” Husband was burdened with certain specified debts,
including a $1, 200 obligation to American Express and a bill to

Exxon in the anount of $138. 40.

The divorce judgnment further provides that Husband is
to “pay reasonabl e novi ng expenses when the house is sold for the

benefit of [Wfe] and children.”

3Nei t her party sought court review at or about the time of the
expiration of the five-year period.



The divorce judgnment contains a nunber of other
provi sions, the terns of which are not pertinent to the issues

rai sed on this appeal .

I n Decenber, 1989, before the divorce judgnment becane
final, each of the parties filed a pleading seeking specific
relief with respect to that judgnent. 1In her pleading, Wfe also
asked, in the alternative, for a newtrial. As pertinent to the
i ssues now before us, the trial court entered an order providing
for the listing of the nmarital residence per the parties’
agreenent. It also nodified the divorce judgnent to provide that
the debt to Anerican Express was in the anount of $2,815.85
rat her than the anmount specified in the divorce judgnent. The
court’s order -- which was entered January 30, 1990 -- also
provides that “if [Husband] should advance funds to restore
and/ or repair the property pending a sale that the first funds
received froma sale by the parties shall fully reinburse himto
t he extent such nonies are advanced.” Qher relief requested by

the parties was deni ed.

B. Earlier Post-Di vorce Activity

In the fall of 1990, there was a flurry of activity in
this case, sonme of which was directed at the issue of the sale of
the marital residence. The parties’ conpeting pleadings resulted
in two orders, the first of which was entered on January 25,

1991. Anong other things, that order provides that “any offer
made for the sale of the house should be submtted to the Court,
I f reasonable, for the Court’s adjudication as to whether it

shoul d be accepted.” The second order was entered April 16,



1991. It approves Husband's offer to purchase Wfe's interest in
the marital residence. The April 16, 1991, order further

provi des that, as consideration for the purchase, Husband woul d
pay to Wfe $5, 000 cash plus “the further consideration of
extendi ng the alinmony paynents of [$500] per nmonth for an
additional three...years after the five...year period of alinony
paynents [has] expired.” Husband was to assunme the first

nort gage i ndebt edness of $148,000. W fe was given 30 days from

the entry of the April 16, 1991, order to vacate the prem ses.

On June 3, 1991, Husband filed a petition in which he
al l eged that he had tendered $5,000 to Wfe pursuant to the
court’s order of April 16, 1991, but that she had “refuse[d] to
vacate the prem ses and [had] refuse[d] to deed the property” to

hi m

On June 10, 1991, the trial court entered an order, the
validity of which Wfe challenges on this appeal. That order
finds Wfe in contenpt, based on her failure to vacate the
marital residence. It stays the inposition of a ten-day jail
sentence until July 1, 1991, and allows Wfe an opportunity to
purge herself of contenpt by noving out of the marital residence
by that date. It directs Husband to pay $5,000 into the registry
of the trial court, said sumto be held pending inspection of the
resi dence “to ensure no damage has been done” to the prem ses by
Wfe. The June 10, 1991, order describes the property by netes
and bounds, divests Wfe's interest in sane, and vests that
interest in Husband. As particularly pertinent to this appeal,

the order ends with the signature of the trial judge but does not



contain any of the conbinations of signatures and certificates

required by Rule 58, Tenn.R Civ.P.

Except for a petition by Husband that was filed on
January 5, 1993, seeking a change of custody -- a request that
was denied by the trial court on January 26, 1993 -- this case

remai ned dormant until 1996.

C. Current Controversy

The current round of litigation commenced on June 3,
1996, when Wfe filed a pleading styled “Mtion” in which she
sought the followng: a declaration that the June 10, 1991,
order was “null and void” because of its failure to conply with
Rule 58, Tenn.R Giv.P.; a judgnent for $5,000 “plus interest” for
the paynent ordered by the trial court in the chall enged June 10,
1991, order; and a judgnent for alinony arrearage in the anount

of $48, 000.

Wfe' s notion was nmet by Husband’s answer and
countercl aimof June 24, 1996. Anong other things, the
countercl ai mseeks a credit agai nst Husband’s child support
obligation for paynents nmade by himfor the support of his m nor
child, Karim for a three-year period during which the child was

residing with him

On July 26, 1996, while the pleadings nentioned in the
precedi ng paragraph were pendi ng, Husband filed a notion all eging
that Wfe had agreed to furnish a quit claimdeed to facilitate

his sale of the former narital residence, but that she had



thereafter refused to do so. He alleged that Wfe's failure had
frustrated his efforts to sell their former residence, which in
turn had prevented himfromclosing on the purchase of a new
house in Virginia. He sought an order directing Wfe to execute
the quit claimdeed. He further asked for sanctions and his

attorney’ s fees.

Wfe responded to Husband s notion of July 26, 1996, by

filing an answer in which she stated

that there were di scussions regarding the
execution of a quit claimdeed through her
New Yor k counsel, however, she was not privy
to those discussions and cannot admt or deny
t he sane.

She concl uded her answer by pointing out

that a hearing has been set for...August 16,
1996, and the issues set forth in this Mtion
and the issues in the Mdtion previously filed
by [Wfe] should be resolved at that tine.

A hearing on August 2, 1996, resulted in an order
entered August 6, 1996, directing Wfe to “instanter sign the
Quitcl ai m Deed faxed to her New York Attorney on June 27, 1996,
at 3:00 p.m and [to] immediately fax such signed Deed to her
Attorney [in Tennessee] no |later than...August 5, 1996.” On
August 7, 1996, Husband filed a Mdtion for Contenpt alleging that

Wfe had again refused to sign the deed.

On August 8, 1996, Wfe's Tennessee attorney noved to

wi t hdraw as her counsel. He also sought a continuance “until
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such time as [Wfe] obtains counsel.” An order was signed and
entered on August 8, 1996, permtting Wfe's attorney to w thdraw
as her counsel of record and directing that Wfe appear in court

on August 16, 1996.

The August 16, 1996, hearing was held as schedul ed.
Wfe did not attend, nor was she represented by counsel at that
heari ng. On August 30, 1996, an order was entered as to that
hearing, finding Wfe in contenpt because of her failure to sign
the quit claimdeed. It directed her to pay $3,162, being the
expenses incurred by Husband in connection with the failure of
the sale of the former marital residence to close. The order
further provided that Wfe would not be entitled to any
affirmative relief until the expenses were paid. It schedul ed a

heari ng on Husband’ s counterclaimfor October 11, 1996.

On August 30, 1996, Wfe, through her new Tennessee
counsel, filed a notion to set aside the order of August 6, 1996,
whi ch order had directed her to sign the quit claimdeed, as well
as the order of August 8, 1996, which had permtted her previous
counsel to withdraw. Her notion was based upon an all eged | ack
of notice “under Rules 6.01 and 6.05, Tennessee Rules of Cvil
Procedure.” On Septenber 3, 1996, Wfe filed another notion

seeki ng

a noney judgnent agai nst Ahned Pertew in a
sumto be fixed and determ ned by the Court
not to exceed $77,315.00 on account of
Husband’ s above enunerated obligations to
Wfe for accrued alinony now due, child
support arrearage, Wfe’'s noving expenses,
the children’s nedical and dental expenses
W fe has incurred over and above the nedical



I nsurance provided the children, the marital
debts whi ch Husband was ordered to pay, and
for Wfe's interest in the marital property
in the sum of $42, 000. 00.

She al so asked for a nodification of Husband' s child support

obl i gation

D. Oders Appeal ed From

The current controversy resulted in two orders, both of
which are before us on this appeal. The first order was entered
January 24, 1997, follow ng a hearing on Decenber 13, 1996. 1In
that order, the trial court refused to set aside the order of
August 6, 1996,“* which directed Wfe to instanter sign a quit
clai mdeed. The court reserved all other issues, but it did
agree that Wfe could seek affirmative relief even though she had
failed to pay Husband's expenses incurred by himin connection

with the failed closing.

The last hearing in the court bel ow was held on Apri
15, 1997. The trial court filed its nmenorandum opi ni on on
Sept enber 4, 1997. That opinion was incorporated by reference
into an order entered Cctober 6, 1997. |In its order, the tria
court nodified Husband s child support obligation by increasing
his monthly paynent to $1,640 -- a decree not challenged on this
appeal. As pertinent to the issues on this appeal, the trial

court rendered the follow ng decrees:

“This order is incorrectly referred to in the order of January 24, 1997,
as “the order of this Court filed June 10, 1991.~"
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1. That Husband is entitled to a credit of
$15, 320 agai nst the amount of child support
due under the lower court’s orders and that
when Husband’ s paynents of $59, 484 are added
to the credit, there is no child support
arrearage due.

2. That Wfe is not entitled to receive any
further division of the marital assets, other
t han the $5, 000 paynent due from Husband in
connection wth the court-approved sal e of
Wfe' s interest in the forner marital

resi dence to Husband.

3. That Wfe is entitled to an alinony
arrearage of $13,612, but that interest on
the arrearage will not commence until Cctober
6, 1997, the date of the order awarding it.

4. That Wfe's notion to set aside certain
orders of the trial court is not well taken
and i s deni ed.

5. That Wfe' s claimfor noving expenses to
New York is deni ed.

6. That only future unreinbursed nedical
expenses are to be divided on an equal basis.

1. Wfe' s |Issues

Wfe raises issues that present the follow ng questions

for our review

1. |Is Husband entitled to a credit of

$15, 320 against his child support obligation
for the expenses incurred by himduring the
peri od August 1993 - August 1996 when his
son, Karim was living with hinf

2. |Is Wfe entitled to sonme portion of the
net proceeds from Husband s sal e of the
former marital residence over and above the
anounts awarded to her in the trial court’s
order of April 16, 19917

3. Is Wfe entitled to an equitable share of
Husband’ s Rayt heon Pension and Savi ngs Pl an?

4. |Is Wfe entitled to a judgnent agai nst
Husband for $10, 000 representing nonies

10



al | egedly expended by her to place the forner
marital residence in proper condition for

sal e?

5. Should the trial court’s orders of Apri
16, 1991, June 10, 1991, and August 30, 1996,
be set aside?

6. |Is Wfe entitled to be rei nbursed by
Husband for the mnor children’ s uninsured
medi cal expenses?

7. |s Husband obligated to pay for the
novi ng expenses of Wfe and children to New
Yor k?

8. Is Wfe entitled to interest on any of
t he judgnents awarded to her?

1. St andard of Revi ew

In this non-jury case, our review is de novo upon the
record, wth a presunption of correctness as to the trial court’s
factual determ nations, unless the preponderance of the evidence
is otherwise. Rule 13(d), T.R A P.; Union Carbide Corp. v.

Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993). The trial court’s
concl usi ons of |aw, however, are accorded no such presunption.
Campbel |l v. Florida Steel, 919 S.W2d 26, 35 (Tenn. 1996);
Presley v. Bennett, 860 S.W2d 857, 859 (Tenn. 1993). W also
note that the trial court is in the best position to assess the
credibility of the witnesses; therefore, such determ nations are
entitled to great weight on appeal. Massengale v. Massengal e,
915 S.wW2d 818, 819 (Tenn. App. 1995); Bowran v. Bowmran, 836
S.W2d 563, 566 (Tenn.App. 1991). In fact, we have previously

not ed t hat

...on an issue which hinges on wtness
credibility, [the trial court] wll not be
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reversed unl ess, other than the oral
testimony of the witnesses, there is found in
the record clear, concrete and convi nci ng

evi dence to the contrary.

Tennessee Valley Kaolin Corp. v. Perry, 526 S.W2d 488, 490

(Tenn. App. 1974).

V. Analysis

A, Credits Against Child Support

The trial court found that the parties’ older child,
Karim had |lived with Husband from August, 1993, to August, 1996,
and that Wfe “gave permission for [him to reside with his
father.” The evidence does not preponderate against this
finding. Husband testified that he provided all of Karinis
support during this three-year period. Wfe disagrees, claimng
t hat noni es she expended to travel to see her son while he |ived
with his father and ot her expenditures should count as support
during this period. Qur review of the record persuades us that
Husband contri buted substantially all of Karim s support for

three years -- a finding inplicitly made by the trial court.

The | ower court concluded that Husband was entitled to
a credit of $15,320 against his support obligation, which
obligation, it must be renenbered, was for two children. The
evi dence does not preponderate against this finding. Under the
ci rcunmst ances, Husband was entitled to the credit of $15,320, for
expenditures made for Karims necessities that were not provided
by the child s custodian. Duckett v. Duckett, C A No. 03A01-

9506- CV- 00198, 1996 W. 57943 at *3 (Tenn. App., filed February 13,
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1996); Netherton v. Netherton, C A No. 01A01-9208-PB-00323, 1993
WL 49556 at *2 (Tenn. App., filed February 26, 1993); Sutton v.
Sutton, C/A No. 180, 1991 W. 16234 at *1 (Tenn.App., filed
February 12, 1991); diver v. Oczkow cz, C A No. 89-396-11, 1990

WL 64534 at *2 (Tenn. App., filed May 18, 1990).

B. D vision of Property

Wfe contends that she is entitled to additional nonies
in exchange for her interest in the fornmer marital residence and
t hat she shoul d be awarded sone part of Husband's interest in the

Rayt heon Pensi on and Savi ngs Plan. W disagree.

In the divorce judgnment of Novenber 17, 1989, the trial
court awarded Husband all of his accounts in the Raytheon Pension
and Savings Plan. Wfe's interest in the nmarital residence was
fixed by the trial court’s order of April 16, 1991. The latter
order set Wfe’'s entitlenment as regards that property at $5, 000
plus $18, 000 additional alinmony to be paid at the rate of $500
per nonth over a period of three years. Neither of these orders
was appeal ed from each represents a final order as to the

di vision of the subject assets.

A division of property in a divorce case i s not subject
to nodification after the judgnent or order decreeing the
di vi si on becomes final, absent sonme Rule 60.02, Tenn.R Cv.P.,
basis for relief. Towner v. Towner, 858 S.W2d 888, 889-90
(Tenn. 1993); Vanatta v. Vanatta, 701 S.W2d 824, 827 (Tenn. App.
1985). In this case, the division with respect to the Raytheon

accounts and the fornmer marital residence was final |ong before
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Wfe sought to nodify it. Furthernore, Wfe did not tinely
assert a Rule 60.02 ground for relief fromthe trial court’s
division. The trial court was correct in denying her relief wth
respect to the division of these assets.

C. Wfe s Aleged Inprovenents
to Forner Marital Residence

W fe contends that she expended $10, 000 on the forner
marital residence when she was occupying it with the children and
that she is entitled to be reinbursed for these expenditures.

The trial court did not specifically address this claim Thus,
we exam ne the record to see if the evidence preponderates
against the trial court’s tacit denial of Wfe's claim See

Kelly v. Kelly, 679 S.W2d 458, 460 (Tenn. App. 1984).

Wfe did not present any docunentation to substantiate
this claim Her claimrests solely on her oral testinony that
she expended this sumto inprove the property and thereby
increase or maintain its value. Husband counters this claimwth
his testinony that Wfe left the premses in a | ess-than-idea

condi ti on.

Husband correctly points out that the trial court’s
order of January 30, 1990, only addresses expenditures by him and
not those made by Wfe. [If this were the only inpedinent to
Wfe' s claim we would be inclined to honor it; but the fact of
the matter is that Wfe's testinony on this subject, when
considered in the |ight of Husband s testinony, is |ess than
persuasi ve. W cannot say that the evidence preponderates

against the trial court’s tacit denial of this claim
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D. Should the Orders of April 16, 1991,
June 10, 1991, and August 30, 1996, be Set Aside?

1. Oder of April 16, 1991

Wfe seeks to set aside the trial court’s order of
April 16, 1991 -- the order which approved Husband’s offer to
purchase Wfe's interest in the marital residence and which set
the consideration for sane at $23,000. She questions the order’s
validity for the foll owi ng reasons; because Husband failed to
conply with the order by paying $5,000 into court; because,
according to her, the order “has errors in conputation”; because
the “order is wthout a certificate of service or a notice of
entry after it was filed”; because the order “was superseded by
the order of June 10, 1991"; and for another reason, the inport

of which is unintelligible to the court.

The order of April 16, 1991, is valid. Husband's
failure to conply with the order does not vitiate its validity.
Furthernore, contrary to Wfe's assertion, the order does not
reflect on its face any “errors in conmputation.” Also contrary
to Wfe’'s claim the order is signed by counsel for both parties
and even has a certificate in which the clerk of the trial court
certifies service of the order on Wfe. Finally, the order of
April 16, 1991, was not superseded by the June 10, 1991, order.
The latter order addressed Husband’'s petition seeking enforcenent
of the April 16, 1991, order and a finding of contenpt against

Wfe for her failure to abide by the terns of the earlier order.

Wfe' s attenpt to set aside the order of April 16,

1991, is without nerit.
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2. Oder of June 10, 1991

Wfe also attenpts to invalidate the June 10, 1991,
order that found her in contenpt, stayed sane, and then divested
and vested her interest in the marital residence. Wthout
reciting in detail Wfe s bases for challenging this order --
none of which appear to be sufficient in this case to set aside
the chal l enged order -- the court observes that Wfe’'s counse
stated to the trial court during the April 15, 1997, hearing,
that “I'mnot trying to set it aside, Judge.” It is well-
established that a party will not be permtted to take a position
on appeal that is contrary to a position that he or she took at
trial. dCenent v. Nichols, 209 S.W2d 23, 24 (Tenn. 1948);
Estate of Schultz v. Munford, Inc., 650 S.W2d 37, 40 (Tenn. App.
1982). That is precisely what Wfe is attenpting to do in this
case. W cannot permt this. This issue is found adverse to

Wfe.

3. Oder of August 30, 1996

Wfe also challenges the trial court’s order of August
30, 1996, which, anong other things, directed her to pay
Husband’ s expenses of $3,162. These expenses were incurred in
connection with the failed closing of Husband’ s sale of the
former marital residence. That sale did not close because Wfe
failed to supply a quit claimdeed as she had agreed to do

t hrough her New York attorney.

The trial court made specific factual findings wth

respect to the evidence presented at the hearing of August 16,
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1996, which hearing led to the entry of the August 30, 1996,

order:

The Court further finds that as to
defendant’s Mdtion to Set Aside the Court’s
Order of August 30, 1996, that the
defendant’ s attorney of record by fax dated
August 8, 1996..., advised defendant to
appear August 16, 1996, in court.

Def endant’ s counsel was on his Motion
relieved of representation of defendant on
August 8, 1996, by the Court, after appearing
on behalf of the defendant pursuant to Notice
to appear on August 2, 1996, at which tine
defendant’ s attorney obtained a continuance
of the matter to August 8, 1996. The Court
further finds that the testinony of the
defendant is not truthful and that her
veracity has been successfully brought into
I ssue by reason of inconsistency of
defendant’s testinony with that of her
previous attorney, a nmenber in good standing
with the Kingsport Bar Association, as to the
factual issues of when defendant testified
she | earned of her attorney’ s w thdraw ng
fromrepresentation. The Court has also
taken into consideration defendant’s

untrut hful statenent of her inconme on her
1994- 1995 I ncone Tax Returns; her previous
finding of contenpt of the Orders of the
Court in 1991 for her refusal to renove
herself fromthe parties’ nmarital property
and, additionally, claimng the children for
deduction purposes on her Incone Tax Return
contrary to order of this court; and notably,
that she as an experienced litigator was
present and was available to attend the
schedul ed hearing of August 16, 1996, if only
for the purpose of requesting a continuance
in order to be allowed tine to obtain
representation which defendant failed or
refused to do which is an indication to this
Court again of the defendant’s conbative and
self-serving attitude which the Court
observed during the hearing of this cause on
April 15, 1997. In fact, the defendant net
wi th her present counsel on August 20, 1996.
Therefore, the Court denies the defendant’s
Motion to Set Aside the Court’s Order of
August 30, 1996, and the Court finds no
justification in truth or in fact to relieve
def endant of the obligation to pay to the
plaintiff the sumof $3,162.00 relative to
which there is no testinony in the record as
to whether this sum of expenses is excessive

18



or unreasonabl e; therefore, the Court finds

defendant’s Motion to Set Aside should be

overrul ed.

The evi dence does not preponderate agai nst these
factual findings. This is especially true in view of the trial
court’s credibility finding wwth respect to Wfe -- “that the
testinmony of [Wfe] is not truthful and that her veracity has
been successfully brought into issue.” The evidence in this case
iIs clear that Wfe knew that a hearing had been schedul ed for
August 16, 1996; that she was in the geographic area of the court
at the tinme of the hearing; and that she nmade a consci ous
decision not to attend the hearing. Wfe has only herself to
bl ame for the adverse consequences visited upon her as a result

of the August 16, 1996, heari ng.

The testinmony in the record is clear that Wfe, through
her New York counsel, agreed, prior to the closing, to execute a
quit claimdeed to nenorialize the fact that she no | onger had a
|l egal interest in the fornmer marital residence. Wen, at the
| ast m nute, she refused to do so and thereby caused the
cancel l ation of the scheduled closing, the trial court acted
appropriately in burdening her with Husband’ s expenses occasi oned

by the failed closing.?®

There is no basis for setting aside the order of August

30, 1996.

E. Children’s Medical Expenses

't matters not that Wfe's interest in the property had previously been
di vested out of her. Husband apparently wanted a quit claimdeed to
facilitate his sale to another. Wfe agreed to furnish the deed. When it was
not forthcom ng, the closing was cancel ed.
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Wfe offered proof of expenses incurred by her for the
children’s nedical treatnent. The trial court pointed out that
t he divorce judgnent did not address nedi cal expenses not covered
by insurance. This is a correct interpretation of that docunent.
Because of this om ssion, the trial court addressed the
di sposition of future uninsured nedical expenses for the
children, but refused to address past uni nsured expenses, in
effect, leaving themw th the parent with whomthe child was
residing at the tine the expense was incurred. This is a matter
that addressed itself to the trial court’s sound discretion.
T.C.A 8 36-5-101(f)(1). We find no abuse of that discretion in

this case

F. Moving Expenses

Wfe contends that she is entitled to a judgnent
agai nst Husband for the expenses incurred by her in noving with

her children to Norw ch, New York. W disagree.

The divorce judgnment provides that Husband “shall pay
reasonabl e novi ng expenses when the house is sold.” The trial
court noted that Wfe vacated the forner marital residence in
July, 1991, and noved to another location in Bristol. It was not
until March, 1993, that Wfe nmade her second nove from her new

residence in Bristol to New York.

The divorce judgnment does not require Husband to pay

for multiple noves. W agree with the trial court’s
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interpretation of the divorce judgnent, i.e., that only the first

nove is covered by its terns.

Wfe' s issue with respect to her noving expenses is

W thout merit.

G I nt er est

Wfe seeks statutory, post-judgnent interest of 10% on
nonetary awards made to her in the divorce judgnment and in a 1991
order. The trial court held that interest on these various
awar ds woul d not begin to accrue until “the date of entry of the
[ Cctober 6, 1997, order].” Wfe argues that post-judgnment
i nterest should be conputed fromthe dates of the original awards
rather than fromthe date of the last order of the trial court.
She contends that the latter order sinply restated previous
awards or reduced to one anount a series of alinony paynents that

wer e past due under the ternms of an earlier order.

T.C. A 8 47-14-122 provides as foll ows:

I nterest shall be conputed on every judgnent
fromthe day on which the jury or the court,
sitting without a jury, returned the verdi ct
wi thout regard to a notion for new trial

(Enphasi s added). Such interest “shall be conputed at the
effective rate of ten percent (10% per annum except as may be
ot herwi se provided or permtted by statute.” T.C A 8§ 47-14-121.

“The all owance of interest depends entirely upon statute.”
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Bedwel | v. Bedwell, 774 S.W2d 953, 956 (Tenn. App. 1989) (citing

Onens v. State, 710 S.W2d 518 (Tenn. 1986)).

In Bedwel |, the trial court awarded post-judgnment
interest of 7% citing, as a reason for the lower rate, “the
circunstances” which led to the nonetary award in that case. |Id.
at 956. On appeal, this court nodified the | ower court’s
judgnment so as to provide for 10% post-judgnent interest, noting
that “[t]he | anguage [of T.C. A 8 47-14-121] is mandatory and it
is generally held [that] the rate of interest prescribed by
statute is deened controlling and not subject to reduction by

reason of equitable considerations.” Id.

Post -j udgnent interest accrues “fromthe date of the
decree until paid.” Inman v. Inman, 840 S.W2d 927, 931
(Tenn. App. 1992). “[T]lhe right to interest on a judgnent is
statutory and the failure of any court to expressly provide such
interest in its judgnent does not abrogate the statute.” |[1d. at

932.

In the case of Price v. Price, 472 S.W2d 732 (Tenn.
1971), the Suprenme Court quoted, with apparent approval, from 33
ALR 2d 1455 -- an article entitled “Right to Interest on Unpaid

Ali nony”:

In the greater nunber of cases dealing with
the question, interest has been all owed on
unpaid alinmony. Thus, where the problem
arose in respect of judgnments for alinony in
gross, interest has been allowed fromthe
dat e paynment was due under the judgnment until
paynent was nade, and, as to unpaid
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Instal nents, interest has been allowed from
the date the particular instal nent matured.
Li kewi se, interest has been all owed on unpaid
i nstal ments of alinobny against the estate of
a deceased di vorced spouse. The theory upon
which interest is allowed in these cases is
that a judgnment awarding alinony is in the
nature of a noney judgnent. The sane result
has been reached even where the judgnment or

i nstal ment becane due and payabl e pendi ng an
appeal of the judgnment awarding the alinony,
on the theory that the party awarded alinony
shoul d not be deprived of it by the
prosecution of an appeal.

ld. at 734.

Based on the foregoing authorities, we believe the
trial court in the instant case erred in decreeing that interest
on Wfe's $5,000 judgnment and alinony arrearage woul d not begin
to accrue until Cctober 6, 1997. W find and hold that these
awards were nmade in an order that became final in 1991. It is to
that earlier order that we nust | ook to determ ne the interest

accrual date of the $5,000 award and the alinony award.

Wfe is entitled, as a matter of law, to interest at
the rate of 10% per annum w t hout conpoundi ng, on the judgnent
that first awarded her $5,000. That judgnment was entered June
10, 1991. Since that order had the effect of divesting Wfe of
her interest in the former marital residence, Husband shoul d have
paid $5,000 into the registry of the court as of that date. This
is what he was directed to do in the June 10, 1991, order. Had
he done so, he woul d have prevented any interest from accruing on

the $5,000 award. He cannot rely on his partial tender® to

SHusband sent Wfe's attorney a check for $3,000.
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Wfe' s attorney. He should have made his paynent -- in the ful
anount -- directly to the registry of the court as he was
directed to do. Furthernore, his partial tender was conditional.
The condition -- a clainmed credit of $2,000 for sone tools that
he was awarded in the divorce judgnent but allegedly did not
receive -- was later rejected by the trial court. Wfe cannot be
faulted for refusing to accept Husband' s conditional partial
tender. That tender did not have the effect of stopping the

accrual of interest.

Wfe' s alinony award was a judgnent; but since it was
payable in installnents, interest does not accrue on any given
install ment until the due date of the paynent. See West Anmerican
| nsurance Co. v. Mntgonery, 861 S.W2d 230, 232 (Tenn. 1993).
Hence each installment accrues interest at the rate of 10% from
the due date of the paynent, again as a matter of law. This is
sinple interest wthout conpounding. The trial court determ ned
that there was an arrearage of $13,612 through April 1, 1997.
This represents 27 paynments at $500 each and one paynent of $112.
Logically, the paynment of $112 is the ol dest one due. (oing
backwards, it was due January 1, 1995, and accrues sinple
interest at the rate of 10% per annumfromthat date until paid
Each award of alinony of $500 accrues interest at the rate of 10%
per annumfromits due date, again until paid. For exanple, $500
was due February 1, 1995, $500 was due March 1, 1995; and, going
forward, each additional $500 paynent was due on the first day of

t he next succeedi ng 25 nont hs.
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There is no credible evidence that any of the alinony
due prior to January 1, 1995, was not tinely paid. Therefore,
Wfe is not entitled to any interest on paynents due prior to

t hat dat e.

The trial court determ ned that Husband had effectively
paid all of the child support due under prior orders of that
court. The evidence does not preponderate against this finding.
There is no credi bl e evidence that Husband failed to nmake these
paynments in other than a tinely fashion. Therefore, Wfe's claim
that she is entitled to post-judgnment interest on child support

paynments is without nerit.

The trial court did award Wfe child support at a new
rate, i.e., $1,640 per nonth, retroactive to October, 1996; but
this award was first reduced to judgnment in the order of Cctober
6, 1997. Therefore, interest on this award for any period of
time prior to October 6, 1997, would be in the nature of pre-
judgnent interest. An award of such interest is discretionary
with the trial court. See T.C A 8 47-14-123. See al so Kirksey
v. Overton Pub, Inc., 804 S.W2d 68, 73 (Tenn.App. 1990). W
find no abuse of discretion in the trial court’s tacit refusal to

award pre-judgnent interest in this case.

Inits order of Cctober 6, 1997, the trial court
awarded Wfe a judgment for $2,954.25, being the total of the
obligations to Exxon and American Express, which obligations,
Husband was ordered to pay in the divorce judgnent. The trial

court decreed that this award woul d bear interest fromand after

25



the October 6, 1997, order. W believe this was appropriate.
The divorce judgnent did not order Husband to pay Wfe the
anounts of these bills; that judgnent sinply ordered himto pay
the creditors. The first judgnent awarding Wfe nonies with
respect to these bills was the trial court’s order of Cctober 6,
1997. Any interest on this award prior to that date would be in
the nature of pre-judgnment interest. The trial court did not
abuse its discretion in failing to award such interest with
respect to these bills. This is especially true in view of the
fact that Wfe' s testinony was sonmewhat contradictory as to if
and when she paid these bills, and, if so, whether she paid al

or only part of them Despite the |less-than-definite nature of
this testinony, the trial court apparently found that Wfe did
pay these two bills, and this finding is not challenged on this
appeal ; but the anbi guous nature of Wfe's testinony is
justification enough for the trial court’s decision not to award

pre-judgnment interest.

In fairness to Husband -- even though he has not raised
the matter on appeal -- we would point out that he is entitled to
post - j udgnent interest on the judgnent of $3,162 awarded to him
in the trial court’s order of August 30, 1996; to quote a well -
known sayi ng, “what’s good for the goose, is good for the

gander.”

If the parties cannot agree on the interest due

pursuant to this opinion, the trial court will make this

det erm nati on
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V. Concl usi on

The judgnent of the trial court, as nodified, is
affirmed. Exercising our discretion, we tax the costs on appea
75%to the appellant and 25%to the appellee. This case is
remanded for such further proceedings, if any, as may be
required, consistent with this opinion, and for the collection of

costs assessed below, all pursuant to applicable |aw

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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